Utah Foam Products inc. v. Urethane Company of Utah, Edward E. Kendall; and Neil B. Kendall : Reply Brief by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1997
Utah Foam Products inc. v. Urethane Company of
Utah, Edward E. Kendall; and Neil B. Kendall :
Reply Brief
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Gary E. Jubber; Douglas J. Payne; Fabian & Clendenin.
Robert D. Maack; Martin R. Denney; Campbell, Maack & Sessions.
This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Reply Brief, Utah Foam Products v. Urethane Company of Utah, No. 970140 (Utah Court of Appeals, 1997).
https://digitalcommons.law.byu.edu/byu_ca2/713




K F U 
50 
DOCKET NO. Vam-vt 
UTAH COURT OF APPEALS 
UTAH FOAM PRODUCTS, INC., 
a Utah corporation, 
Plaintiff, Appellant, and 
Cross-Appellee, 
vs. 
URETHANE COMPANY OF UTAH, 
a Utah corporation; EDWARD E. 
KENDALL; and NEIL B. KENDALL, 
Defendants and Appellee 
(EDWARD E. KENDALL, 
Cross-Appellant). 
REPLY BRIEF OF APPELLEE AND CROSS-APPELLANT EDWARD E. KENDALL 
Appeal from a Judgment of the Third Judicial District Court, Salt Lake County, Honorable 
Leslie A. Lewis, District Judge 
Gary E. Jubber, A1758 
Douglas J. Payne, A4113 
FABIAN & CLENDENIN, 
A Professional Corporation 
Twelfth Floor 
215 South State Street 
P.O. Box 510210 
Salt Lake City, Utah 84151-0210 
Telephone: (801)531-8900 
Attorneys for Edward E. Kendall 
130233 
Appeal No. 970140-CA 
Priority No. 15 
Robert D. Maack, A2023 
Martin R. Denney, A4559 
CAMPBELL, MAACK & SESSIONS 
One Utah Center, Thirteenth Floor 
201 South Main Street 
Salt Lake City, Utah 84111-2215 
Telephone: (801) 530-7300 
Attorneys for Utah Foam Products, Inc. 
FILED 
APR - 6 1998 
COURT OF APPEALS 
UTAH COURT OF APPEALS 
UTAH FOAM PRODUCTS, INC., 
a Utah corporation, 
Plaintiff, Appellant, and 
Cross-Appellee, 
vs. 
URETHANE COMPANY OF UTAH, 
a Utah corporation; EDWARD E. 
KENDALL; and NEIL B. KENDALL, 
Defendants and Appellee 
(EDWARD E. KENDALL, 
Cross-Appellant). 
Appeal No. 970140-CA 
Priority No. 15 
REPLY BRIEF OF APPELLEE AND CROSS-APPELLANT EDWARD E. KENDALL 
Appeal from a Judgment of the Third Judicial District Court, Salt Lake County, Honorable 
Leslie A. Lewis, District Judge 
Gary E. Jubber, A1758 
Douglas J. Payne, A4113 
FABIAN & CLENDENIN, 
A Professional Corporation 
Twelfth Floor 
215 South State Street 
P.O. Box 510210 
Salt Lake City, Utah 84151-0210 
Telephone: (801) 531-8900 
Robert D. Maack, A2023 
Martin R. Denney, A4559 
CAMPBELL, MAACK & SESSIONS 
One Utah Center, Thirteenth Floor 
201 South Main Street 
Salt Lake City, Utah 84111-2215 
Telephone: (801) 530-7300 
Attorneys for Utah Foam Products, Inc. 
Attorneys for Edward E. Kendall 
130233 
TABLE OF CONTENTS 
RESPONSE TO SUPPLEMENTAL STATEMENT OF FACTS 1 
ARGUMENT 3 
I. CONSIDERATION FAILED WHEN THE STATE OF UTAH 
CANCELED THE PERFORMANCE AND INDEMNITY BONDS 3 
A. Utah Foam was Obligated to Provide Bonds Through The 
Term of the INEL Contract 3 
II. THE EQUITIES DO NOT FAVOR UTAH FOAM, WHICH WAS NEVER 
AT RISK OF BEING LIABLE TO THE SURETY 6 
III. THE PLAN LANGUAGE OF THE AGREEMENT OBLIGATED UTAH 
FOAM TO PROVIDE BONDING 8 
IV. URETHANE FULLY COOPERATED IN UTAH FOAM'S ATTEMPTS 
TO OBTAIN REPLACEMENT BONDS 8 
V. WAIVER OF A REPLACEMENT BOND DID NOT INURE TO THE 




TABLE OF AUTHORITIES 
Cases 
American Surety Co. v. Conner, 166 N.E. 783, 65 A.L.R. 244, 250 (N.Y. 1929) 6 
Bentley v. Potter, 694 P.2d 617, 619 (Utah 1984) 3 
Buehner Block Co. v. UWC Associates, 752 P.2d 892, 895 (Utah 1988) 8 
First Investment Company v. Anderson, 621 P.2d 683 (Utah 1980) 7 
Statutes 
11 U.S.C. §548 3 
11 U.S.C. §704(4) 3 
Other 
Federal Rules of Bankruptcy Procedure Rule 2004 3 
130233.1 
ii 
RESPONSE TO SUPPLEMENTAL STATEMENT OF FACTS 
Utah Foam Products, Inc. ("Utah Foam") states that once the bonds were 
canceled, it, through its bonding agent, Mr. Westover, took steps to secure replacement 
bonding through American Bonding (Reply Brief of Appellant, at 3). Utah Foam 
asserts that only three items were needed to obtain replacement bonding, one of which 
was certification that a certain "old judgment" against Urethane Company of Utah 
("Urethane") had been satisfied. Contrary to Utah Foam's allegation, Edward Kendall 
("Kendall") never told Westover that the old judgment had been satisfied. R.437. In 
fact, there were several old judgments against Urethane that had not been satisfied, and 
accordingly, it was impossible for Urethane to provide the requested certification. 
R.432, 437-438. 
The Bonding Assistance Agreement required Utah Foam to "provide 
bonding," not Urethane. Urethane did not have the financial strength to obtain 
bonding, and it was for that reason that it contacted Utah Foam, a company owned by 
Ed and Neil Kendall's cousin Bruce Wilson ("Wilson"), in the first place. The 
replacement bonds American Bonding was purportedly prepared to issue would have 
been based on Urethane's financial strength, not Utah Foam's. R.438. 
Contrary to the assertion made on page 4 of Utah Foam's Reply Brief, 
Kendall never ceased communicating with Westover or Wilson. Mr. Westover, Utah 
Foam's agent, testified that Urethane cooperated fully in attempts to obtain replacement 
bonds after the cancellation. R.481. However, Urethane could not certify that 
judgments had been satisfied when they had not been. When Kendall realized that Utah 
Foam was not going to provide bonding as it was contractually bound to do, he 
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explored other alternatives in order to keep the job. R.432. However, it was Utah 
Foam's responsibility to "provide bonding," not Urethane's. R.456. 
Utah Foam mischaracterizes Arrington's testimony regarding his reasons 
for eventually not requiring replacement bonds. Arrington stated unequivocally that 
Urethane's excellent workmanship and performance on the job were his reasons for 
deciding that replacement bonds were not necessary. R.420. Any statement Kendall 
may have made to Arrington about having difficulty getting replacement bonds was 
absolutely true. R.432, 437-439. Utah Foam had not secured replacement bonding as 
it was obligated to do so under the Bonding Assistance Agreement. 
Kendall objects to Utah Foam's attempt to mischaracterize the 
application of payments made by Urethane on the open account. At the June 9, 1995 
hearing, which was to determine the amount of damages due Utah Foam under the 
Bonding Assistance Agreement, the trial court specifically and pointedly asked Utah 
Foam about the application of the payment in the approximate amount of $10,000. 
Utah Foam had previously taken the position that the payment was a progress payment 
under the Bonding Assistance Agreement. However, at the June 9th hearing, in 
response to the trial court's inquiry, Utah Foam reversed its prior position in order to 
get a judgment in a higher amount under the Bonding Assistance Agreement. Counsel 
for Utah Foam stated specifically, "At the present time our position is this. That the 
$10,000 went to pay on the open accounts, and that we're now seeking enforcement of 
the $65,000...." R.752 (Transcript of June 9, 1995 hearing at 12). Based upon that 
statement, the trial court entered a judgment of $65,000, rather than $55,000. Utah 
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Foam's statement in its Reply, that it did not want to get "bogged down" with respect 
to the application of the payment, is totally false. (See Reply Brief of Appellant at 12). 
Finally, without any citation to the record, Utah Foam attempts to smear 
Kendall in the final concluding paragraphs of its Supplemental Statement of Facts on 
Cross Appeal. Kendall objects to the statements on the basis that they are completely 
without any evidentiary support in the record, and further, they are blatantly untrue.1 
ARGUMENT 
I. CONSIDERATION FAILED WHEN THE STATE OF UTAH CANCELED 
THE PERFORMANCE AND INDEMNITY BONDS. 
A. Utah Foam Was Obligated To Provide Bonds Through The Term Of The 
INEL Contract. 
"Where consideration fails, there was a contract when the agreement was 
made, but because of some supervening cause, the promised performance fails." 
Bent ley v. Potter, 694 P. 2d 617, 619 (Utah 1984). That is exactly what occurred in the 
instant case. Utah Foam agreed "to provide bonding" for Urethanefs construction 
1
 Kendall's brother and business associate, Neil Kendall, was tragically killed in a work related 
accident on October 22, 1994. See R.616-617. Another key Urethane employee was seriously 
injured in the same accident. Prior to the accident, Urethane had struggled financially for 
several years. Without Neil Kendall, who had been Urethane's principal on-site supervisor, 
and the other injured employee, it became impossible for the company to continue to operate. 
The decision to cease operations and liquidate was made shortly after Neil Kendall's death and 
before the cross motions for summary judgment in this case were argued. Once judgment was 
entered against Urethane, in June, 1995, the company had no choice but to file a voluntary 
Chapter 7 bankruptcy petition. See R.673-674 & R.714-715. The Chapter 7 trustee, Harriet 
Styler, who was statutorily charged with the duty of investigating Urethane's financial affairs 
(see 11 U.S.C. § 704(4)) and challenging any fraudulent conveyances (See 11 U.S.C. § 548), 
conducted a thorough and independent investigation of Urethane and of the allegations made by 
Utah Foam. The trustee examined Ed Kendall pursuant to Rule 2004 of the Federal Rules of 
Bankruptcy Procedure, at which examination Utah Foam, through its counsel, actively 
participated. The trustee took no action to avoid any transfers, or to challenge any of 
Urethane's business affairs, and the bankruptcy case was closed in May, 1996. 
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subcontract for work to be performed at the Idaho National Energy Laboratory 
("INEL"). The consideration failed as a result of a supervening event: The State of 
Utah placed the company that issued the bonds, Southern American Insurance Company 
("Southern American"), into receivership, and the liquidator canceled the Labor and 
Material Payment Bond and the Performance Bond for Urethane's INEL subcontract 
before Urethane performed any work or supplied any material to the job. 
Utah Foam attempts to justify the trial court's erroneous decision that 
there was no failure of consideration on the Bonding Assistance Agreement by arguing 
that "the central purpose of the Bonding Assistance Agreement was not to provide 
bonding for the duration of the construction, but to keep Arrington from hiring another 
subcontractor to construct the INEL project." Reply Brief of Appellants at 14-15. 
Utah Foam asserts that "[a]fter rending bonding assistance to Urethane in March 1991, 
Utah Foam had no further obligations under the Bonding Assistance Agreement unless 
requested." Reply Brief of Appellants at 15 (emphasis original). Utah Foam cites no 
provision in the parties' contract, or any part of the record, in support of this 
implausible proposition. The fallacy of Utah Foam's urged interpretation of the 
contract is apparent. Under Utah Foam's interpretation of the contract, it would be 
entitled to full compensation even if the Labor and Material Payment Bond and the 
Performance Bond had been canceled immediately after issuance.2 
2
 Utah Foam's interpretation of the contract would also entitle it to full compensation even if 
the INEL job had been lost because of the bond cancellation. 
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By definition, a labor and materials bond or a performance bond issued 
in connection with a construction contract must remain in effect throughout the course 
of the underlying contract. The Labor and Material Payment Bond issued by Southern 
American was to pay any claims for labor or material incurred by Urethane in 
connection with Urethane?s contract on the INEL project. R.357. Likewise, the 
Performance Bond applied to claims arising from Urethane's failure to perform under 
its INEL contract with Arrington. R.361. In the context of bonds guaranteeing a 
contractor's performance and the payment of labor and materials under a construction 
contract, the language requiring Utah Foam "to provide bonding" meant bonding that 
would be in effect while Urethane performed its INEL contract with Arrington 
Construction. John Arrington, the president of general contractor Arrington 
Construction, testified that after he learned of the cancellation, he expected the bonds to 
be replaced: 
Q And what did you then instruct Urethane Company to do about it? 
A / expected them to replace the bonds. 
Q And you discussed that with them? 
A Yes. I had paid for the bonds at that time, and / expected them 
to be replaced. 
R.532 (emphasis added). 
Utah Foam's own actions following cancellation of the bonds confirm 
that the parties intended that Utah Foam's agreement "to provide bonding" required 
bonds to be in place through the term of Urethane's INEL subcontract. Upon 
cancellation of the bonds, Utah Foam considered commencing litigation against the 
5 
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state to reverse the cancellation. R.448. Wilson, the president of Utah Foam, went so 
far as to "explore[ ] options with the Governor" regarding the state reinstating the 
canceled bonds. Id. Utah Foam also "made efforts to get replacement bonds." R.448-
449. The extensive efforts by Utah Foam to either reinstate the bonds or obtain 
replacement bonds belie Utah Foam's contention that its failure to obtain a replacement 
bond is "immaterial and a red herring." Reply Brief of Appellants, at 16. Utah Foam 
would not have gone to such lengths if having bonds remain in place through the end of 
the INEL job had not been a central purpose of the agreement between Utah Foam and 
Urethane. 
II. THE EQUITIES DO NOT FAVOR UTAH FOAM, WHICH WAS NEVER 
AT RISK OF BEING LIABLE TO THE SURETY. 
As Justice Cardozo observed, failure of consideration cases should be 
governed by broad principles of equity and justice. American Surety Co. v. Conner, 
166 N.E. 783, 65 A.L.R. 244, 250 (N.Y. 1929). Utah Foam argues that the equities 
of the case favor awarding it the entire contractual 33.33% of profit from Urethane's 
INEL job. Utah Foam paid nothing for the bonds and was never at risk of being liable 
to the surety in connection with the bonds. When the bonds were canceled, Utah Foam 
did not provide replacement bonds. Equity should not allow Utah Foam to reap a 
windfall in this situation. 
Implied in Utah Foam's repeated insistence that it was entitled to 
compensation is that it paid for the bonds that were canceled. In fact, Utah Foam paid 
no out of pocket costs in connection with the bonds. R.446. It was Arrington 
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Construction, the general contractor on the job, not Utah Foam that paid the premium 
for issuance of the bonds. R.532. Wilson, president of Utah Foam, testified. 
Q Was there any expenditure out of pocket by Utah Foam, Ernest 
Wilson, Bruce Wilson, Lynn Wilson or their wives? 
A No, I've said it was paid by Arrmgton. 
Q There was nothing out of pocket by Utah Foam? 
A I said no. 
Q Okay. 
A It was paid by Arrington. 
R.446. 
Utah Foam's statement that it and its principals "pledged themselves to 
liability and exposure of up to $983,000" (Reply Brief of Appellant at 14) suggests that 
they were actually exposed to liability in that amount. The fact is that the liquidator of 
Southern American canceled the bonds before Urethane performed any work or had any 
materials delivered to the INEL job. R.417, 483. No claims could have been made 
against either the Material and Labor Payment Bond or the Performance Bond. The 
amount of liability Utah Foam actually faced was therefore zero. Before Urethane 
commenced any work on the INEL project, the State of Utah placed Southern American 
in receivership and cancelled the bonds. Utah Foam is not entitled to be paid the 
amount it would have earned had consideration not failed.3 
3
 In First Investment Company v Anderson, 621 P 2d 683 (Utah 1980), a nursery had provided 
some trees to the defendant prior to other consideration failing The Court held that the 
plaintiff then had the burden of proof as to the value of consideration received by defendants 
Id at 687 Thus, if Utah Foam were entitled to consideration m this case, it would be entitled 
to only a pro tanto amount rather than the entire contract amount awarded by the trial court 
130233 1 
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III. THE PLAIN LANGUAGE OF THE AGREEMENT OBLIGATED UTAH 
FOAM TO PROVIDE BONDING. 
Utah Foam's argument that it was only to provide assistance in obtaining 
bonding, not bonding (Reply Brief of Appellant, at 15-16), ignores the plain language 
of the agreement. Utah Foam's contorted interpretation of the agreement would render 
meaningless the phrase "to provide bonding". "[I]t is axiomatic that a contract should 
be interpreted so as to harmonize all of its provisions and all of its terms, and all of its 
terms should be given effect if it is possible to do so." Buehner Block Co. v. UWC 
Associates, 752 P.2d 892, 895 (Utah 1988). If Utah Foam was not required to provide 
bonding as it now contends, the first six words of the third paragraph, which define 
Utah Foam's obligation and required performance, would become a nullity. On the 
other hand, if the phrase "to provide bonding" is read as the specific assistance for 
which Urethane bargained, the provisions are consistent and the entire Agreement can 
be given effect. 
IV. URETHANE FULLY COOPERATED IN UTAH FOAMS ATTEMPTS TO 
OBTAIN REPLACEMENT BONDS. 
Utah Foam's argument that Urethane "orchestrated Arrington's waiver" 
of a replacement bond (Reply Brief of Appellant, at 17) and prevented Utah Foam from 
obtaining replacement bonds to remedy the failure of consideration is contrary to the 
facts. Edward Kendall testified that Urethane worked closely with Utah Foam and its 
bonding agent to attempt to obtain replacement bonds. R.438-39. Utah Foam's 
bonding agent, David Westover, confirmed that Urethane cooperated fully in attempts 
to obtain replacement bonds. R.481. Unlike the first instance, in which Utah Foam 
8 
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provided the bonds based upon its financial strength, the proposed replacement bonds 
were to be based upon Urethanefs financial condition: 
Q So why didn't you talk to Bruce Wilson about the problems you 
had with the tax lien and the judgment or judgments? 
A I can't imagine that Dave Westover [Utah Foam's bonding agent] 
had not been communicating everything to Bruce [Wilson, Utah 
Foam's president] that he was with me on his efforts to secure the 
replacement bond. Dave Westover had indicated to me that 
because of Utah Foam's situation that he needed to write this 
bond based upon Urethane Company of Utah's financial 
strength and ability to perform, mainly as I have testified 
earlier, and not on Utah Foam's strength, which evidently the 
previous bond was written based on the strength of Utah Foam 
Products. 
This company was looking to Urethane Company of Utah 
to provide the strength to write the bond. And when I learned 
that we had a hurtle [sp] that was going to take some time, as 
well as money, and I didn't have either, and I was desperate to 
provide the replacement bond with Arrington, I pursued the other 
avenue that seemed to be a more workable situation at that time. 
R.438-439 (emphasis added). 
Not surprisingly, Urethane had difficulty in obtaining replacement 
bonds. It was Urethane's poor financial condition that had led it to enter into the 
agreement for Utah Foam to provide bonds in the first place. The bonding company 
requested that Urethane clear up three judgments against it. R.437. Urethane, which 
had been unable to obtain the initial bonds on its own because of its financial condition, 
was financially unable to satisfy the judgments. It was only after Urethane determined 
that it did not have the ability to clear up the judgments that Urethane decided that it 
had no choice but to pursue other avenues. R.437. 
Urethane continued to seek replacement bonding until at least early June 
1992. R.436. At some point in June 1992, after the INEL job was well underway and 
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Urethane had demonstrated its excellent performance and also agreed that its suppliers 
be paid directly, Arrington advised Urethane that it would not require replacement 
bonds. R.418-23; 433. Arrington's decision to not require replacement bonding was 
based upon the excellent work performed by Urethane while it had been seeking a 
replacement bond and the good working relationship that developed between Arrington 
and Urethane. R.420. 
The record demonstrates that Urethane cooperated in efforts to obtain 
replacement bonds. Utah Foam cannot be heard to capitalize upon the inability of 
Urethane to provide the financial capability for replacement bonds. It was the financial 
inability of Urethane to obtain the initial bonds that necessitated its agreement with 
Utah Foam in the first place. 
V. WAIVER OF A REPLACEMENT BOND DID NOT INURE TO THE 
BENEFIT OF UTAH FOAM. 
Utah Foam's argument that it is entitled to any benefit Urethane may 
have received from the waiver of a replacement bond is misplaced. The parties' 
contractual relationship terminated upon cancellation of the bonds when the 
consideration failed. Utah Foam would not be entitled to share in the profits, when the 
very consideration Utah Foam was to provide failed. 
Further, even if there had been a fiduciary relationship between the 
parties, Utah Foam would not be entitled to recover. There was no breach of any duty 
by Urethane. As discussed in more detail above, Urethane cooperated fully in 
attempting to obtain replacement bonds even though it was being asked to provide the 
financial capability rather than Utah Foam. R.438, 481. Urethane could not meet the 
10 
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financial requirement of satisfying the outstanding judgments against it. R.438. The 
only breach of duty was by Utah Foam in failing to provide replacement bonds as 
required by the agreement. 
CONCLUSION 
There was a failure of consideration when the performance and 
indemnity bonds issued for the INEL job were cancelled before work on the job began. 
The trial court erred in granting summary judgment to Utah Foam in the full amount 
contract amount under the Bonding Assistance Agreement. 
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